
When an independent 
contractor is an employee: 

applying the FMCSR’s 
“statutory employee” concept 
to liability insurance policies 
to exclude coverage for claims 

asserted against a motor carrier 
by its independent contractors.

Courts have found that the 
employee exclusions in motor carriers’ 
business auto coverage forms exclude 
claims brought by the carrier’s driv-
ers even when they are independent 
contractors, based on federal regula-
tions that treat a carrier’s independent 
contractors as “statutory employees.” 
Considering that motor carriers fre-
quently employ independent contractors 
to haul freight, these decisions have sig-
nificant ramifications with respect to 
the scope of liability coverage afforded 
to motor carriers for claims asserted by 
their independent contractors. However, 
some recent decisions are beginning to 
criticize the analysis used in the major-
ity of cases, creating a minority view 
that finds coverage for claims asserted 
by independent contractors. This article 
provides an analysis of these decisions, 
beginning with a survey of the relevant 
federal regulations, followed by a discus-
sion of the cases that found no coverage 
under the policies, and then concluding 
with a discussion of the more recent 
cases that have found coverage.

Federal Insurance Regulations 
for Motor Carriers

The Federal Motor Carrier Safety 
Act (“FMCSA”) contains a financial 
responsibility provision that requires 

motor carriers to secure a minimum level 
of public-liability insurance to obtain an 
operating permit.1 The Federal Motor 
Carrier Safety Regulations (“FMCSR”) 
provide that a carrier can establish 
proof of its financial responsibility by 
having its liability insurer attach a 
Form MCS-90 Endorsement to the car-
rier’s liability insurance policy.2 

The FMCSR establishes the form 
for the MCS-90 Endorsement.3 The 
form declares that “the insurance policy 
to which this endorsement is attached 
provides automobile liability insurance 
and is amended to assure compliance 
by the insured, with the [FMCSA] 
and the [FMCSR.]”4 The form then 
provides that “the insurer agrees to pay 
any final judgment against the insured 
for public liability resulting from negli-
gence in the operation, maintenance 
or use of motor vehicles subject to 
the financial responsibility require-
ments of the [FMCSA], regardless of 
whether or not each motor vehicle is 
specifically described in the policy[.]”5 
Accordingly, the endorsement seeks 
to eliminate any coverage gaps with 
respect to the carrier’s operations as it 
relates to the public.

While the MCS-90 Endorsement 
seeks to eliminate coverage gaps as it 
relates to the public, it excludes the 
carrier’s own employees from coverage. 
Specifically, the MCS-90 Endorsement 
provides that the coverage for public 
liability “does not apply to injury to or 
death of the insured’s employees while 
engaged in the course of their employ-
ment[.]”6 This begs the question: who 
are the employees of the carrier?

As is often the case in law, simple 
questions do not have simple answers. 

The MCS-90 Endorsement itself does 
not define the term employee, but the 
FMCSR does. The FMCSR defines an 
employee as follows:

Any individual, other than an 
employer, who is employed by 
an employer and who in the 
course of his or her employment 
directly affects commercial 
motor vehicle safety. Such 
term includes a driver of a 
commercial motor vehicle 
(including an independent 
contractor while in the course 
of operating a commercial 
motor vehicle), a mechanic, 
and a freight handler.7 
The FMCSR’s inclusion of inde-

pendent contractors as employees is 
deliberate. The FMCSR sought to 
eliminate the common law distinction 
between employees and independent 
contractors to prevent motor carriers 
from using independent contractors to 
avoid vicarious liability in the event 
of an accident.8 Accordingly, from 
the outside looking in, the FMCSR 
makes independent contractors statu-
tory employees to ensure coverage in 
the event of an accident.9 
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contractors statutory employees to 
ensure coverage for injuries to the 
public, does the employee exclu-
sion in the endorsement also treat 
independent contractors as statutory 
employees, thereby excluding cover-
age under the endorsement for injuries 
to an independent contractor? The 
Ninth Circuit has answered the ques-
tion in the affirmative. In Perry v. 
Harco Nat’l Ins. Co., a driver sustained 
fatal injuries in a single-vehicle acci-
dent while driving a tractor owned by 
his employer that was in turn leased to 
a motor carrier.10 The motor carrier’s 
insurance policy did not specifically 
cover the leased tractor, so the driver’s 
estate asserted coverage under the 
MCS-90 Endorsement in the motor 
carrier’s liability policy, and claimed 
that the endorsement’s employee 
exclusion did not apply because the 
driver was an independent contractor 
of the motor carrier.11 

The Ninth Circuit held that 
the definition of an employee con-
tained in the FMCSR applied to the 
employee exclusion contained in the 
MCS-90 Endorsement, because the 
definitions stated that they apply to 
the entire chapter, and the MCS-90 
Endorsement was a product of the same 
chapter.12 While the Ninth Circuit 
acknowledged that the FMCSR’s 
intent behind the employee definition 
was to eliminate the independent con-
tractor defense in accidents involving 
the public, the court found that the 
language of the FMCSR did not in 
any way limit the application of the 
employee definition solely to accidents 
involving the public, and rejected the 
claimant’s argument that it should.13 
The court further rejected the claim-
ant’s argument that the court’s ruling 
would leave independent contractors 
without any source of recovery in 
the event of an accident.14 The court 
explained that independent contrac-
tors could still recover against their 
employers under the workers compen-
sation system.15 And while the court 
declined to determine whether the 
independent contractor had a direct 

cause of action in tort against the 
carrier outside of the workers com-
pensation system, the court found 
that—regardless of whether such a 
cause of actions exists—the MCS-90 
Endorsement would not cover it.16 

Under facts similar to Perry, 
Illinois’ First Appellate District has also 
found that the MCS-90 Endorsement 
does not provide coverage for an inde-
pendent contractor’s injury claim. 
In Canal Ins. v. A&R Transp. And 
Warehouse, LLC, the claimant driver 
sustained injuries in a single-vehi-
cle accident, while hauling a trailer 
owned by the motor carrier as an inde-
pendent contractor.17 While the trailer 
was owned by the carrier, the carrier’s 
liability policy provided coverage for 
its trailers only when being hauled by 
a scheduled tractor.18 The claimant 
had leased his tractor from a third-
party, such that the liability policy did 
not cover the vehicles involved in the 
accident.19 Admitting that the vehi-
cles were not covered under the policy, 
the claimant driver invoked coverage 
under the MCS-90 Endorsement, but 
the insurer claimed that the employee 
exclusion precluded coverage because 
the driver was a statutory employee.20 
The claimant driver argued that, if 
the employee definition excluded cov-
erage, then such an interpretation 
would be in “direct conflict” with 
the stated purpose of the FMCSR’s 
insurance requirements.21 The court 
rejected the claimant’s argument, not-
ing that, while the FMCSR places an 
affirmative obligation on motor carri-
ers to procure coverage with respect 
to the public, the FMCSR expressly 
exempted carriers from this cover-
age requirement with respect to their 
own employees.22 The court further 
found that, because the MCS-90 
Endorsement was a FMCSR-mandated 
form, the same regulations governed 
its operation and effect.23 Accordingly, 
the court found that the claimant 
driver was a statutory employee of 
the carrier, such that the MCS-90 
Endorsement’s employee exclusion 
precluded coverage.24 

The Majority View: Applying 
the FMCSR’s Statutory 

Employee Concept to a Liability 
Policy’s Employee Exclusions

Perry and Canal both involved 
an independent contractor’s claim 
for coverage under the MCS-90 
Endorsement itself because the subject 
liability policy did not cover the vehi-
cles involved in the accident. However, 
the Fifth Circuit has found that a simi-
lar analysis excludes coverage for an 
independent contractor’s claim under 
the business auto policy even when 
the subject vehicles are covered under 
the policy. In Consumers County Mut. 
Ins. Co. v. P.W. & Sons Trucking, Inc., 
two independent contractors, while 
driving as a team for the carrier, got 
involved in single-vehicle accident.25 
At the time of the accident, one of the 
contractors was driving, and the other 
contractor was asleep in the sleeper 
berth.26 The driving contractor sus-
tained fatal injuries, and the sleeping 
contractor sustained serious injuries 
resulting in a two-month coma.27 The 
sleeping contractor brought a claim 
against the carrier for his injuries, 
and the carrier’s insurer denied cover-
age on the basis that the contractor’s 
claim was excluded by the “Employee 
Indemnification and Employer’s 
Liability” exclusion because the con-
tractor was a statutory employee 
pursuant to 49 C.F.R. § 390.5.28 

The question on appeal was 
whether the employee exclusion in 
the policy also excluded the indepen-
dent contractor’s claim.29 The policy 
excluded from coverage the injury 
claims of “an employee of the insured 
arising out of and in the course of 
employment by the insured.”30 
However, the policy itself did not 
define the term employee, leading the 
claimants and the insurer to argue that 
different definitions applied.31 The 
claimants argued that the common 
law definition of an employee should 
apply, whereas the insurer argued that 
the FMCSR definition of an employee 
should apply.32 
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The court agreed with the insurer, 
and applied the FMCSR definition 
of an employee to the policy.33 The 
court began its analysis by stating 
that, under Texas law, a general rule of 
insurance policy interpretation is that 
the court must “consider the policy as 
a whole and interpret it to fulfill the 
reasonable expectations of the par-
ties in light of customs and usages of 
the industry.”34 The court then found 
that the subject policy was “designed 
specifically for use by motor carriers 
in the interstate trucking industry” 
for the purpose of complying with 
the FMCSR’s financial responsibility 
requirements.35 The court reasoned 
that, because the policy was drafted 
to comply with the federal insurance 
regulations, those regulations “must 
inform our interpretation of the pol-
icy’s terms.”36 Because the FMCSR’s 
definition of an employee is intended 
to apply throughout the regulations, 
and because the FMCSR did not 
require carriers to obtain liability 
insurance covering injuries to their 
own employees, the court concluded 
that the FMCSR’s definition of an 
employee applied to the policy itself, 
thereby rendering the contractor a 
statutory employee whose claim was 
excluded.37 Although the claimants 
argued that the FMCSR definition 
of an employee was intended only to 
prevent carriers from using the inde-
pendent contractor defense against 
the public, and should not apply to a 
contractor’s claim for his own injuries, 
the court responded that the term 
employee cannot have two different 
meanings in the policy depending 
on the context in which it is used.38 
Accordingly, the court found that the 
contractor’s claim was excluded from 
coverage under the policy.39 

The claimants also argued that, 
even if the FMCSR definition of an 
employee applied, the sleeping con-
tractor did not meet the definition 
because he was not operating the 
vehicle at the time of the occur-
rence.40 The FMCSR defines an 
employee as including an independent 

contractor “while in the course of 
operating a commercial motor vehi-
cle.”41 However, the court rejected 
this argument in a footnote, stating 
that it had been “squarely foreclosed 
by precedent.”42 The precedent was 
White v. Excalibur Ins. Co., a Fifth 
Circuit decision from 1979 that found 
that a team driver was still acting 
within the course and scope of his 
employment even while he was asleep 
in the sleeper berth, because his pres-
ence was “indispensable to continual 
vehicle operation” due to the hours-of-
service regulations.43 

Two notable aspects of the 
Consumers decision are the policy’s lack 
of a definition of the term employee 
and the manner in which the court 
used the MCS-90 Endorsement. 
Recent decisions have distinguished 
Consumers on the basis that the policy 
at issue in those cases does provide a 
definition of the term employee. With 
respect to the MCS-90 Endorsement, 
the Consumers decision never explicitly 
references the endorsement, and the 
claimant was not asserting coverage 
under the endorsement. However, the 
court cited the regulation that estab-
lishes the form of the endorsement for 
the proposition that the FMCSR does 
not require carriers to obtain insurance 
covering their own employees’ injury 
claims.44 As such, the language of the 
MCS-90 Endorsement was relevant to 
the decision not because it was the 
basis for coverage, but because the 
language is evidence of the FMCSR’s 
regulatory intent. 

Several decisions have followed 
Consumers to hold that there is no 
coverage for an independent con-
tractor’s injury claim under a motor 
carrier’s business auto liability insur-
ance policy. In a subsequent decision 
in 2009, the Fifth Circuit continued 
to hold that the FMCSR definition 
of an employee governed a carrier’s 
liability insurance policy. In OOIDA 
Risk Retention Group, Inc. v. Williams, 
the Fifth Circuit cited Consumers for 
the proposition that “the [FMCSA] 
and its attendant regulations govern 

the meaning of terms under insurance 
policies designed to comply with fed-
eral requirements for motor carriers.”45 
In addition to the Fifth Circuit, the 
Northern District of Alabama fol-
lowing Consumers in 201246 based on 
similar facts, as well as the Southern 
District of Georgia in 2015.47 Beyond 
the federal courts, the Michigan Court 
of Appeals48 and the Tenth District 
Court of Appeals of Ohio 49 have fol-
lowed Consumers in cases presenting 
similar facts to find no coverage for an 
independent contractor’s injury claim 
under the carrier’s liability policy 
because the contractor was a statutory 
employee under the FMCSR.

The Developing 
Minority View

Consumers has not been followed 
uniformly. In Global Hawk Ins. Co. 
v. Le, the First Appellate District of 
California held in a case involving an 
injury to a team driver who was a pas-
senger at the time of the occurrence 
that the FMCSR definition of an 
employee did not govern the interpre-
tation of the motor carrier’s insurance 
policy.50 The definitions section of 
the policy did define an employee as 
follows: “Employee includes a leased 
worker. Employee does not include a 
temporary worker.51 Also, the policy 
in that case did not actually include an 
MCS-90 Endorsement 52 and, because 
there was no MCS-90 Endorsement, 
the policy did not make any reference 
to the FMCSR.53 While the insurer 
argued that the FMCSR definition 
should govern because the parties to 
the policy intended for the policy to 
comply with the FMCSR’s insurance 
requirements, the court stated that 
“we are unaware of any principle of 
insurance law that something exter-
nal to an insurance policy can be 
read to inform what the policy in fact 
provides.”54 The court distinguished 
Consumers because the policy in that 
case actually included an MCS-90 
Endorsement and did not provide any 
definition of the term employee.55 
Furthermore, the injured driver in 
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Global Hawk was hired directly by 
the carrier for a single delivery, who 
told the driver at the time of hire that 
he would not be eligible for worker’s 
compensation insurance.56 Based on 
those facts, the court found that state 
rules of contract interpretation did not 
allow a definition contained in federal 
regulations that were not expressly 
incorporated by the policy to supplant 
the definition of an employee that 
was actually contained in the policy.57 
The court then remanded the case 
to the trial court to make an evi-
dentiary determination with respect 
to whether the claimant was a com-
mon law employee or an independent 
contractor.58 

While Global Hawk may be 
unique to its facts where the policy 
did not actually include an MCS-90 
Endorsement, the District Court for 
North Dakota held that the FMCSR 
definition of an employee did not 
apply to a carrier’s liability policy, 
even when the policy included an 
MCS-90 Endorsement, because such 
an endorsement does not expressly 
incorporate the FMCSR definition 
into the policy. In Great West Cas. 
Co. v. Nat’l Cas. Co., an explosion 
at the carrier’s repair facility injured 
one of the carrier’s employees.59 The 
explosion occurred while the carri-
er’s employee was servicing a trailer 
attached to an owner-operator’s trac-
tor, who had leased his tractor and 
trailer to the carrier.60 At issue was 
whether the owner-operator—whose 
equipment was leaking fumes and 
caused the explosion—was an insured 
under the carrier’s liability insurance 
policy with respect to the injury claim 
that the carrier’s employee asserted 
against the owner-operator.61 After 
the court found that the owner-
operator was an insured under the 
policy,62 the carrier’s insurer argued 
that the Fellow Employee exclusion 
of the policy negated coverage for the 
employee’s claim against the owner-
operator, because the owner-operator 
was a statutory employee under the 
FMCSR definition of an employee.63 

After surveying the FMCSR’s 
insurance requirements, the court in 
Great West found that “there is noth-
ing [in the FMCSR] that purports 
to impose mandatory contract terms 
for private insurance contracts, except 
to the extent that, if a lessee carrier 
elects to obtain a federally-prescribed 
endorsement as one alternative for 
complying with federally-imposed 
minimum requirements for financial 
responsibility … then the terms of 
that endorsement trump to the limited 
extent provided in the endorsement.”64 
The court then noted that the insurer’s 
argument was not that the FMCSR 
expressly required that its definition 
be read into the policy, but rather that 
the parties intended for the policy 
to be “tailored to fit” the FMCSR.65 
After framing the issue in this fash-
ion, the court noted that the MCS-90 
Endorsement itself provides that “all 
terms, conditions, and limitations in 
the policy to which this endorsement is 
attached shall remain in full force and 
effect as binding between the insured 
and the company.”66 The court further 
emphasized that the policy included 
a definition for an employee, which 
included leased workers but excluded 
temporary workers.67 The court found 
the definition in the policy signifi-
cant because it showed that the policy 
expressly included in the definition of 
an employee a leased worker, without 
making any similar effort to expressly 
include independent contractors in 
the definition or the FCMSR defini-
tion.68 Ultimately, the court explained 
that “there is nothing in [the policy] 
which suggests that the term employee 
means anything more than how the 
term is commonly and typically under-
stood and applied, much less an express 
incorporation of the fictional statutory 
employee definition.”69 Accordingly, 
the court found that the FMCSR defi-
nition did not apply, that the fellow 
employee exclusion therefore also did 
not apply, and that the owner-operator 
was covered under the policy.70 

The Sixth Circuit Court of 
Appeals similarly has expressed 

skepticism with respect to the argu-
ment that the FMCSR definition of 
an employee should govern the pol-
icy when the policy includes its own 
definition of employee. In Gramercy 
Ins. Co. v. Expeditor’s Express, Inc., 
the Sixth Circuit Court of Appeals 
reversed the trial court’s entry of judg-
ment on the pleadings in favor of an 
insurer under Fed. Rule of Civ. Proc. 
12(c).71 In Gramercy, the court found 
that judgment on the pleadings was 
inappropriate because the relationship 
between the claimant driver and the 
carrier was not sufficiently clear from 
the complaint alone.72 The insurer 
argued that, regardless of the nature 
of the relationship, the FMCSR defini-
tion of an employee was incorporated 
into the policy through the MCS-90 
Endorsement, such that his claim would 
be excluded from coverage.73 The pol-
icy contained the same definition of an 
employee as the policy in Global Hawk, 
i.e. employee includes a leased worker, 
but does not include a temporary 
worker.74 While the court recognized 
that the MCS-90 Endorsement pro-
vides that it “amends [the policy] 
to assure compliance … with [the 
FMCSR],” the court explained that 
this language is not an express incor-
poration of the FMCSR’s definition of 
an employee into the policy. Moreover, 
the court explained that the purpose of 
the MCS-90 Endorsement is to ensure 
a minimum level of coverage, but if the 
policy provides a greater level of cover-
age, “nothing in the language of the 
endorsement suggests that it operates 
to amend the more generous cover-
age in the insurance contract down 
to the minimum requirements of the 
[FMCSR.]”75 The court argued that its 
holding was consistent with Consumers, 
because the policy in Consumers did 
not define the term employee, and the 
Consumers opinion “nowhere suggests 
that the court would have reached the 
same result had the contract included 
a definition of employee—as this one 
does.”76 Notwithstanding its claim of 
consistency with Consumers, Gramercy 
appears to embrace the minority view 
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and create a split between the Sixth 
and Fifth Circuits. However, the proce-
dural posture on which Gramercy was 
decided limits its precedential weight 
relative to Consumers.

While Global Hawk, Great West 
and Gramercy relied upon the inclusion 
of a definition of the term employee in 
the policy to distinguish Consumers, 
the Tennessee Court of Appeals found 
in Miller v. Northland Ins. Co., that the 
definition present in those cases—i.e. 
employee includes a leased worker but 
does not include a temporary worker—
is not a “comprehensive definition” 

such that it does not provide any guid-
ance to the issues presented when an 
independent contractor makes a claim 
under the carrier’s liability insurance 
policy.77 As such, the court in Miller 
found that, even with a policy that 
contained the leased worker “defini-
tion,” the FMCSR definition governed 
the policy and rendered an indepen-
dent contractor a statutory employee, 
such that the contractor’s claim was 
excluded under the policy.

Conclusion
In summary, the majority view as 

expressed in Consumers applies the 
FMCSR definition of an employee to 
exclude coverage for independent con-
tractor’s claims from motor carrier’s 
liability policies. However, there is a 
developing minority view as expressed 
in Global Hawk, Great West, and 
Gramercy that employs the rules of 
contract interpretation to reject the 
majority view. Defense counsel and 
coverage counsel should monitor fur-
ther decisions on these issues in their 
jurisdictions in order to best advise 
their clients.  
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